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EAST HAMPSHIRE DISTRICT COUNCIL

CABINET 30th JULY 2019

NUTRIENT NEUTRALITY AND THE IMPACT ON DEVELOPMENT IN 
EAST HAMPSHIRE DISTRICT
JULIA MANSI (PLANNING DEVELOPMENT MANAGER)

FOR DECISION

Portfolio Holder for Planning
Councillor Glass

Key Decision: Yes

1.0 Purpose of Report 

1.1 To update the Cabinet on the work going on to address the ongoing issue of nutrient 
neutrality and the impact on the Council’s ability to permit residential development.

2.0 Recommendation 

2.1 That the Cabinet:

a) Notes the Council’s responsibilities under the Habitats Regulations1, particularly in 
light of recent case law;

b) Continue to make representations through the Council Leader to the Government’s 
Ministry of Housing, Communities and Local Government (MHCLG) together with 
the Department for the Environment, Food and Rural Affairs (DEFRA), relevant 
Government agencies (including Natural England) and other bodies to provide an 
efficient, central solution to the need to ensure nutrient neutral development takes 
place;

c) Continue to work collaboratively with neighbouring authorities, including through the 
Partnership for Urban South Hampshire (PUSH), relevant Government agencies 
(including Natural England) and other relevant bodies to ensure nutrient neutral 
development takes place;

d) Approves the Position statement on Nutrient Neutral development (Appendix A);

1 References to ‘the Habitats Regulations’ or ‘The Regulations’ in this report should be read as referring to the Conservation of 
Habitats and Species Regulations (2017 as amended), available at www.legislation.gov.uk/uksi/2017/1012/contents/made.

http://www.legislation.gov.uk/uksi/2017/1012/contents/made
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e) Delegates authority to the Planning Development Manager2, in consultation with the 

Portfolio Holder for Planning2, to prepare and publish a Nutrient Neutrality 
Implementation Plan which will specify the detail of the proposed short term water 
quality mitigation solutions and the costs for new development;

f) Delegates authority to the Planning Development Manager2, in consultation with the 
Portfolio Holder for Planning2, to make any necessary amendments to the Position 
Statement on Nutrient Neutral Development and Nutrient Neutrality Implementation 
Plan prior to or after publication. These shall include any necessary factual updates, 
corrections of minor errors, typographical errors. These shall also include any 
necessary changes to reflect emerging best practice, standing advice, policy or case 
law.

3.0 Summary 

3.1 The Council has a significant development agenda as part of the Local Plan. This is only 
possible to deliver, however, if development complies with the Council’s legal 
responsibilities under the Conservation of Habitats and Species Regulations (2017 as 
amended)3 (hereafter referred to as The Regulations).

3.2 This report sets out the implications of not approving dwellings in the affected parts of 
the District and the on-going work to resolve the issue as quickly as possible.  The areas 
affected are the Southern Parishes, parts of Ropley, Medstead, Wield, Four Marks and 
Bentworth Parishes, within that part of East Hampshire District for which EHDC is the 
Local Planning Authority.

Context and legal framework

3.3 Under The Regulations, there are significant responsibilities conferred on the Council as 
a ‘competent authority’. Chiefly, it requires the Council to only approve plans or projects 
(such as planning applications or a Local Plan) if there is no likelihood of a significant 
effect on the internationally protected ecological sites along the Solent coast.

3.4 A significant effect could be caused by a number of potential impacts including direct or 
indirect habitat loss, air pollution, water pollution, or an increase in recreation. 

3.5 In order to assess whether there is a ‘likely significant effect’ a Habitats Regulations 
Assessment (HRA) is carried out. This generally includes an Appropriate Assessment 
(AA), which is the second more detailed stage4 of an HRA. The two terms are often used 
interchangeably and essentially refer to the same process. Natural England must be 
consulted on the findings of an HRA and there is a duty to consider their response. An 
established principle under law is that appropriate assessments must use the 
‘precautionary principle’ in undertaking appropriate assessments. This means that 
evidence must demonstrably show that there would not be a likely significant effect on 
the protected sites before planning permission could be granted or a local plan 
approved. If there is uncertainty or a lack of information, the planning application or plan 
should be refused. It is also necessary to consider not only the impact of a single plan or 

2 Or successor in similar or equivalent role
3 Available at http://www.legislation.gov.uk/uksi/2017/1012/contents/made 
4 This is set out in Regulation 63 of The Regulations.

http://www.legislation.gov.uk/uksi/2017/1012/contents/made
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project in isolation but where there is any likelihood of a significant effect in combination 
with other plans and projects as well.

3.6 It is also important to note that this is a legal requirement as opposed to a material 
planning consideration. Material planning considerations form part of a planning balance 
and permission can potentially be granted for something which causes harm if the 
benefits outweigh that harm. This is not the case here. It must be shown that there would 
not be a likely significant effect in order for the Council to lawfully grant planning 
permission or approve a local plan. If the Council chose to grant planning permission 
contrary to advice on the matter from Natural England, there would be a significant risk 
of judicial review.

3.7 The need for HRA and AA has existed since 2004. It has been known for many years 
that new development does lead to an increase in recreation at the coast and that this 
has an impact on the birds which use the coastal mud flats to feed and roost (this is a 
‘likely significant effect’). As a result, mitigation is required from all new development 
which is then used to fund the Bird Aware Partnership, of which the Council is a 
member. The partnership implements the mitigation scheme, largely consisting of a 
ranger patrols along the coast.  This requirement only affects the southern part of 
Rowlands Castle Parish in East Hampshire.

3.8 Mitigation to address increased recreation has been in place since 2014 and works well, 
is fully accepted by the development industry and is a strategic solution that has been 
implemented across the Solent so is one of our areas in the ‘duty to cooperate’ under the 
NPPF.  

3.9 The Regulations transpose two EU Directives: The Habitats Directive and The Birds 
Directive. As such, the processes and legal requirements effectively cannot be changed 
at this time. Government has proposed that once the UK exits the EU, the regulations 
would remain effectively as they are now5 though that is not yet UK law. So no change in 
approach is envisaged as a result of Brexit.

Recent case law

3.10 The European Court of Justice recently determined a case related to considering water 
quality in Appropriate Assessments. This is generally referred to as The Dutch Case6.

3.11 The judgement in this case refines the definition of plans and projects and effectively 
includes significantly more operations within the definition which have an impact on 
water quality, most notably runoff from agriculture.

3.12 All three southern parishes drain to the protected harbour areas within the Solent.  Large 
parts of Ropley, Medstead and Wield Parishes and a tiny part of Bentworth and Four 
Marks Parishes drain towards the River Itchen, which flows to a SPA within 
Southampton Water.  Within the SDNP, parts of East Meon, Langrish, Privett and West 
Tisted Parishes drain towards the River Meon, which also flows to Southampton Water, 
and parts of East Meon and Buriton Parishes drain south towards the Solent.  However, 

5 This is set out through The Conservation of Habitats and Species (Amendment) (EU Exit) Regulations 
2019, which is a draft item of legislation.
6   Full reference is Cooperatie Mobilisation for the Environment UA and College van gedeputeerde staten 
van Noord-Brabant (Case  C-293/17 and C294/17) available at https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:62017CA0293 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62017CA0293
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62017CA0293
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it would be up to the SDNPA as the LPA to make separate arrangements for these 
areas.  

3.13 As a result, using this changed approach, it can only be concluded that new 
development could increase nitrogen and phosphate deposition into the protected 
harbours above consented levels. This results in increased nutrients in the harbour 
which cause a dense growth in certain plants. This in turn leads to harm to the species 
using the harbour areas and it is this which is the likely significant effect.

3.14 As a result, the only way that a new housing scheme could prevent this ‘likely significant 
effect’ is for there to be no increase in nutrients into the harbour, ie for it to be ‘nutrient 
neutral’.

The impact on the determination of planning applications and the Local Plan

3.15 The impact comes from population increase and the increase in effluent through toilets. 
As a result, any development which increases population could be affected by this issue. 

3.16 Housing development is principally affected by the issue as a result. However, there are 
other development which could be considered to increase population, such as hotels and 
care homes.

3.17 As there is an identified potential issue, the Council, as competent authority under The 
Regulations, needs to conclude that a significant effect on the protected sites cannot be 
ruled out. As such, it would be unlawful to grant planning permission for affected 
schemes in the areas identified above (para 3.12).

3.18 The issue is considered on a site by site basis. However, the overall impact is that the 
Council has not been able to grant planning permission for residential development.

3.19 Looking ahead, without the nutrient matter being resolved, it would not be possible to 
submit the Local Plan for examination.



NON EXEMPT

Plan showing the affected parts of the District

Implications and reaction to the current situation 

3.20 There is a backlog of planning permissions already granted and some housing 
developments are already underway. However, there are no new planning permissions 
currently being issued.

3.21 East Hants currently has a 5.9 year housing land supply based on the draft information 
that has been put forward for a recent public inquiry. We have passed the Housing 
Delivery Test this year, which means that our housing supply position is still strong. The 
completion figures for the 2018/19 year are likely to be ~950 against a need figure of 
511, however as our JCS is now 5 years old, these completion figures no longer count 
towards our land supply.

3.22 Anything which slows down housing delivery will likely push the Council towards not 
having a five year housing land supply. As the Cabinet are aware, this has significant 
implications on the quality of development that can be negotiated, the infrastructure that 
could be offered by applicants and the threat to development on non-allocated sites.

3.23 There is also a reputational risk regarding schemes that are with us as live applications 
(or could be). Due to the nature of the issue, greenfield development is incentivised 
because it takes out nitrogen emissions in the form of agriculture. Particularly where a 
site has a lower density due to on-site planning constraints, it could well be that it would 
be nutrient neutral. This could affect the 4 applications on Land east of Horndean for up 
to 800 dwellings and a further 60 bed nursing home and up to 205 older persons/extra 
care units.
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3.24 There is a potential that unless the issue is solved quickly, that the five year supply 

would be so badly affected that the Council could be effectively forced to approve poor 
quality development on unsustainable sites, similar to the situation we were put into in 
2014/15.

3.25 Housebuilders are also putting significant resources into the matter and examining 
closely the methodology which has been provided by Natural England. There is a 
potential that sites could be challenged through the appeal system.

3.26 The issue has also been reported through the media7, increasing its exposure.

Lobbying efforts

3.27 A joint letter from the Leaders and Chief Executive of HBC and EHDC has been sent to 
the relevant Secretaries of State and Junior Ministers within both HMCLG and DEFRA. 
This was also sent to local MPs, the Environment Agency, Natural England, PUSH, 
Homes England and Southern Water.

3.28 A copy of the letter is attached as a background document.  The response, however, 
offers no solutions to the matter and it may be some considerable time before a PUSH 
wide solution comes forward.

Mitigation scheme

3.29 The Estates Team have started discussions with relevant landowners and leaseholders 
in Havant on those sites that could form an interim solution to enable us to return to a 
position where we could permit residential development.  In the longer term, land would 
need to be found for a permanent EH mitigation solution.

3.30 This would then need to be costed up so that development schemes can provide a 
proportionate contribution.

3.31 A verbal update on the progress with these discussions will be provided at the meeting.

Moving to a potential solution

3.32 As we move towards having a mitigation plan in place, it is necessary to look at how we 
can most quickly return to permitting those schemes where applicants have agreed to 
extensions of time.

3.33 In order to provide ‘certainty’ (which is necessary under the regulations) that mitigation 
can be provided, a position paper is likely to be needed, formally endorsed.

3.34 Depending on progress with negotiations regarding land acquisition for mitigation, such a 
paper at that time may require the Council to absorb an element of risk if mitigation land 
cannot be provided as anticipated at the time.

3.35 Applicants for residential development have generally been willing to be flexible up to 
this point, agreeing extensions of time so the matter can be addressed. However, it is 
clear from discussions with applicants that this will not remain the case.

3.36 As such, whilst there is a risk in proceeding with a mitigation plan that is not 100% fully 
formed, there is also a significant risk for proposals for development to be refused solely 

7 https://www.portsmouth.co.uk/business/government-branded-a-shambles-as-housebuilding-across-
south-hampshrie-grinds-to-a-halt-after-new-nitrate-environment-ruling-1-8930086 

https://www.portsmouth.co.uk/business/government-branded-a-shambles-as-housebuilding-across-south-hampshrie-grinds-to-a-halt-after-new-nitrate-environment-ruling-1-8930086
https://www.portsmouth.co.uk/business/government-branded-a-shambles-as-housebuilding-across-south-hampshrie-grinds-to-a-halt-after-new-nitrate-environment-ruling-1-8930086
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on the basis of nutrient neutrality. It would start to harm the reputation of the Council and 
the District as being open for business. Finally, it would potentially harm our five year 
supply position, risking EHDC having to approve schemes which otherwise may be 
refused on reasons of housing supply.

4.0 Conclusions

4.1 The issue addressed through this report has arisen due to recent case law. It is 
proposed that the Council adopt a flexible and responsive approach in order to fulfil its 
obligations regarding development, regeneration and the natural environment.

4.2 It is proposed that the recommended approach achieves these aims. Moving forward, a 
more comprehensive approach will be needed, ideally through Government or on a 
PUSH wide basis.

5.0 Implications 

5.1 Financial implications: please see main body of the report. In addition, staff resources 
to address this issue have had to be made available at short notice from across various 
teams in the Council including Planning (Development Management), Planning 
(Planning Policy), Property and Legal. This has extended the timescales for the delivery 
of other projects.

5.2 Moving forward, the matter will continue to require extensive staff resources to address 
as the Council puts together the proposed Implementation Plan and puts it into action. 
This will require input from all the officer teams noted above and a particular necessity to 
engage with the Council’s Finance Team. Any emerging budgetary implications will be 
brought back to Members in due course if necessary.

5.3 The level of resource input that is necessary is considered to constitute a ‘new burden’, 
for which Government can, and should, provide additional funding to cover the costs8. 
This has been done in the past for work required as a result of the Habitats Regulations. 

5.4 Legal: please see main body of the report.

5.5 Strategy: The Council has an ambitious regeneration and development agenda moving 
forward. Ensuring that these can be implemented in a nutrient neutral manner is 
essential to their delivery.

5.6 Risks: please see main body of the report.

5.7 Communications: please see the main body of the report.

5.8 For the Community: please see the main body of the report.

5.9 Consultation: no public consultation has taken place. Extensive engagement with 
Natural England, nearby local authorities and other stakeholders has taken place and 
should continue.

5.7 An Integrated Impact Assessment has been prepared.

8 See HM Land Registry for more information at www.gov.uk/government/publications/hm-land-registry-local-land-charges-
programme/new-burdens-information#local-authority-funding.

https://www.gov.uk/government/publications/hm-land-registry-local-land-charges-programme/new-burdens-information#local-authority-funding
https://www.gov.uk/government/publications/hm-land-registry-local-land-charges-programme/new-burdens-information#local-authority-funding
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Appendix A: Position statement on nutrient neutral development 
Appendix B: Letter from the Leader and Chief Executive to ministers regarding nutrient 
neutrality and the impact on housebuilding in Havant Borough and across South Hampshire 

Background Papers: Counsel advice has been sought regarding this matter and is available to 
Cabinet members on request.

Agreed and signed off by:

Head of Legal Services: David Brown 17 July 2019
For Head of Finance:  Lydia Morrison 16 July 2019
Director of Regeneration and Place Making: Simon Jenkins 15 July 2019
Portfolio Holder for Planning: Angela Glass 15 July 2019

Appendices: A – Position statement on nutrient neutral development

Background Papers: Letter to Government from Leaders and Chief Executive.

Contact Officer: Julia Mansi
Job Title: Planning Development Manager
Telephone: 01730 234236
E-Mail: julia.mansi@easthants.gov.uk
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By Email to:
The Rt Hon James Brockenshire MP
(Secretary of State for Housing, Communities and Local Government)

Kit Malthouse MP
(Minister of State for Housing)

The Rt Hon Michael Gove MP
(Secretary of State for Environment, Food and Rural Affairs)

Dr Thérèse Coffey MP
(Parliamentary Under Secretary of State for the Environment)

Dear Sirs and Madam
RE: Nutrient neutrality and the impact on housebuilding Havant Borough and 
across South Hampshire
We would like to bring to your attention a matter which has brought a halt to housebuilding 
in the Solent area and the need for Government to step in to provide a solution. We are 
writing to you independently so that the matter can be raised in Government swiftly. 
However this is an issue that affects a far larger area than just our two authorities and so 
our two Councils are also working collaboratively with our partners, through the 
Partnership for Urban South Hampshire (PUSH), to understand the issue and provide 
solutions9. 

Both Councils take extremely seriously the requirement under the National Planning Policy 
Framework “to support the Government’s objective of significantly boosting the supply of 
homes”. Both Councils are in the process of updating their Local Plan with a view to not 
only meeting but exceeding the Government’s identified housing need for the authority. 
However no planning consents have been issued for new housing across Havant Borough 
Council and the southern three parishes of East Hampshire since 1st April 2019. This will 
bring an immediate halt to housebuilding in the area10.

Both of our Councils are committed to development only taking place if it is sustainable 
development that includes relevant environmental protections and would create a net gain 
for biodiversity. Part of the consideration of this is whether there would be a detrimental 
impact on the water quality of the nearby Special Protection Areas in the Solent and the 
Solent Maritime Special Area of Conservation. However the contribution from urban areas 
to this is relatively small and from new development extremely small. The majority of 
nitrogen deposition into the harbour is from agricultural practices or background nitrogen, 
the source of which is not known. However it is new housebuilding that is being 
immediately and disproportionately affected by the issue. It is suggested that different 
participants should contribute to the solution, proportionately to the extent to which they 

9 Of particular pertinence is the preparation of the PUSH Integrated Water Managerment Strategy which was produced 
collaboratively with Natural England, the Environment Agency, Southern Water and Portsmouth Water. Please see the 
papers for the PUSH Overview and Scrutiny Committee on 27 June 2018.
10 This has been reported in the local media.

Enquires to: David Hayward
Email: 
david.hayward@havant.gov.uk
Date: 28th May 2019

https://www.push.gov.uk/work/our-meetings/overview-and-scrutiny/
https://www.portsmouth.co.uk/news/housebuilding-in-south-hampshire-grinds-to-a-halt-amid-nitrogen-pollution-shambles-1-8930641
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are causing it. At a time of high housing need, curtailing the ability to build new houses is 
not the correct response.

The reason for the response however is recent case law11. The European Court of Justice 
recently determined a case related to how water quality and nutrient loading is considered. 
The judgement in this case refines the definition of what constitutes a ‘plans or project’ – 
on the face of it a relatively simple change. Natural England are now reflecting the relevant 
case law in their advice to local authorities on planning applications and local plans. 
However the result is that it is only possible for Councils to conclude that new development 
would decrease water quality over consented levels12. Only ‘nutrient neutral’ development 
is permissible, which is an impossible target for all but a handful of schemes. It is essential 
to consider that neither Council is proposing to change the level of housebuilding or 
weaken environmental safeguards, there is no new impact on the environment that is 
proposed.

Natural England have stated that their advice is simply a recommendation and that local 
authorities can choose to disregard it. In reality under the regulations, this is not the case 
and local authorities are duty bound to consider Natural England’s advice or any planning 
permission could be judicially reviewed, further delaying housebuilding.

The matter is already having an immediate impact, particularly for small and medium sized 
builders that operate in the area. With no planning permissions, work for such builders is 
starting to dry up and threatens the viability of these businesses. The issue also makes it 
drastically more difficult for either authority to show a five-year supply of housing land or 
pass the Housing Delivery Test. This could result in unsustainable development being 
permitted, including development which has a demonstrable impact on biodiversity and the 
natural environment. This situation cannot continue.

Each local authority in the Solent area is, at this point in time, hurriedly looking for ways to 
produce a ‘mitigation plan’ so that we can get back to permitting residential development. 
This will largely consist of taking land out of agricultural use. This is counter intuitive at a 
time when we need to consider food security and is not an environmentally holistic 
approach given the rush to find such land to address an immediate issue rather than 
considering the matter in the round.

What is needed to solve this issue quickly is one of two things, both of which only 
Government can provide. A change in regulation could remove the need to consider this 
issue as per recent case law and revert the UK to considering water as it had been up to 
November 201813. It will be necessary to ensure that any solution ensures that the UK 
continues to correctly implement the UK Habitats and Birds Directives. As highlighted 
above, there is no change in what is proposed in terms of housebuilding or a weakening of 
environmental safeguards through local plans, simply a change in how this is assessed 
since November 2018.

11 Cooperatie Mobilisation for the Environment UA and College van gedeputeerde staten van Noord-Brabant (Case  C-
293/17 and C294/17) available at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62017CA0293.
12 Due to the presence of Special Protection Areas and Ramsar sites together with a Special Area of Conservation in the 
Solent, all proposals for residential development are subject to Appropriate Assessment Under Regulation 63(1) of The 
Conservation of Habitats and Species Regulations 2017.
13 This would likely be achieved through The Conservation of Habitats and Species (Amendment) (EU Exit) Regulations 
2019, which is a draft item of legislation.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62017CA0293
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Alternatively, Government can step in and provide ‘mitigation banking’ in the short term, 
potentially through a delivery arm such as Homes England, with whom both Councils have 
a successful working relationship already. Such an approach would enable mitigation to be 
taken from development through legal agreement and allow both Councils to start 
permitting schemes. Such funds, together with any further Government funding found to 
be necessary, could then fund improvement to the infrastructure at the relevant Southern 
Water Wastewater Treatment Works and/or other measures that provide holistic 
environmental benefits once a more thorough approach has been taken by all the affected 
local authorities. Government support would provide financial certainty that the issue could 
be resolved. 

Our two Councils are already putting significant time and resources into addressing this 
issue. We would be happy to meet with Government in order to highlight our concerns 
further both in terms of the impact a stroke of the pen in Strasbourg has had on our 
economy and how, with Government support, we can solve the issue and get back to 
providing much needed housing. 

We hope that you give this urgent attention so that housebuilding can recommence and 
look forward to hearing shortly how Government wishes to address this matter.

Yours faithfully

Cllr Michael Wilson
Leader, Havant Borough 
Council

Cllr Richard Millard
Leader, East 
Hampshire District 
Council

Gill Kneller
Chief Executive, Havant 
Borough Council & East 
Hampshire District Council

Copied to:
 The Rt Hon Damian Hinds MP
 George Hollingbery MP
 Alan Mak MP
 Emma Howard Boyd (Chair of the Environment Agency)
 Marian Spain (Interim Chief Executive Natural England)
 John Stobart (Planning and Conservation Senior Advisor, Natural England)
 Sir Edward Lister (Chairman of Homes England)
 Paul Flatt (Senior Development Manager – Land, Homes England)
 Cllr Seán Woodward (Chair of the Partnership for Urban South Hampshire)
 Ian McAulay (Chief Executive Officer of Southern Water)
 Philip James (Interim Growth Planning Manager - Southern Water)


